THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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PATE, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe exam ner's refusal to allow
claims 1 through 6 as anended after final rejection. These
are the only clainms remaining in the application.

The clained invention is directed to a transport
container for transporting exotherm c substances. The clains
are also directed to a nethod for transporting such

subst ances.
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Exot herm ¢ substances, such as the organi c peroxides, give off
heat as they deconpose. The heat given off aids further
deconposition, causing the substance to quickly generate high
heat and high pressure that can burst an ordinary shipping
container. Appellant's container and nethod utilize a spring
clanp that can release the lid of the container so that the
container itself does not fragnent.

The invention can be further understood wth reference to
t he appeal ed clains. Notw thstanding the exam ner's coment
that the clains appended to the brief are correct, we note
that claim6 appended to the brief is an incorrect copy of the
claim A correct copy of claim6 as it appears in the 37
CF.R 8§ 1.116 anendnent filed on February 9, 1999 reads as
fol |l ows:

6. A container for the transportation and storage of
chem cal s conpounds suscepti ble to exotherm c deconposition
wherein said container is sealed with a cover through a
cl anping strap, wherein the clanping strap is designed to
rel ease the cover at a predeterm ned | evel of superatnospheric
pressure in the container.

The references of record relied upon as evidence of

antici pati on and obvi ousness are:
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Col eman 5,193, 864 Mar. 16,
1993
De G oot 0, 308, 544 Mar . 3, 1987

(Eur opean Patent Application)

As in an initial nmatter, we note that appellant includes
comments in the brief directed to the examner's refusal to
enter an anendnent after final rejection under 37 CF.R 8
1.116 filed on January 11, 1999. As noted by the exam ner,
the refusal to enter such an anendnment is not an appeal abl e
matter and will not be further considered by this board.

THE REJECTI ONS

Claim6 stands finally rejected under 35 U S.C. § 102 as
unpat ent abl e over Col enan.

Clainms 1 through 5 stand finally rejected under 35 U. S. C
§ 103 as unpatentabl e over Coleman in view of De G oot. Since
appel I ant has not included separate argunents respecting
claims 2 through 5, we hold that these clains stand or fal
with claim1l on appeal.

OPI NI ON
We have carefully reviewed the rejections on appeal in

3



Appeal No. 2000- 0499
Appl i cation 08/716, 431

[ight of the remarks of the appellant and the examner. As a
result of this review, we have reached the determ nation that
the applied prior art of Coleman is anticipatory to
appellant's claim6 and the applied prior art of Col eman and

De Groot establishes a prinma facie case of obvi ousness with

respect to clainms 1 through 5. Inasmuch as the prim facie

obvi ousness of clains 1 through 5 has not been rebutted by
addi ti onal evidence fromthe appellant, we will affirmboth
the rejection of claim6 and the rejection of clains 1 through
5. Qur reasons follow

Col eman discloses in col. 11 and Fig. 19 a clanmping strap
for a bulk material container which rel eases from sealing
engagenent the top plate 156 fromthe contai ner when excessive
internal force is applied to the top plate. The |evel of
internal pressure at which the clanp rel eases sealing
engagenment fromthe container can be adjusted by |ock nuts 191
and 192. Thus, Col eman discloses a clanp that can rel ease the
cover from sealing engagenment with a container at a
predeterm ned | evel.

On page 5 of the brief, appellant first argues that
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Col eman does not disclose a container conprising a pressure
rel ease valve. However, the pressure release valve limtation
inclaim6 as it appears in the appendix to the brief is
erroneous. Actual claim®6 on appeal does not contain such a
limtation. Next, appellant argues that Col eman does not
di scl ose a container designed to "rel ease the cover fromthe
rimof the container at a predeterm ned | evel of
super at nospheric pressure in the container, opening the entire
top of the container for pressure relief."” Initially, we nust
poi nt out that the clanp of Coleman clearly rel eases the cover
from sealing engagenent with the bulk naterial container to
allow for the pressure therein. 1In this respect, we agree
with the exam ner that in this manner Col eman can be said to
rel ease the cover fromthe container.

Appel lant's argunment with respect to opening the entire
top of the container for pressure relief is an argunent
predi cated on inperm ssibly inporting limtations fromthe
specification into a clai mwhere they do not appear. "[T]he
general principle is that limtations fromthe specification

are not to be read into the clains. W see nothing which
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woul d justify a departure fromthat principle in this case.”

S olund v. Misland, 847 F.2d 1573, 1582, 6 USPQRd 2020, 2027

(Fed. Cir. 1988). Additionally, we are further of the view
that the limtation appellant seeks to inmport into the claim

represents only a matter of degree with

respect to how much the cover is opened when the cover of
Coleman is subjected to greater internal pressure. As Col eman
makes

abundantly clear, the spring of the clanp therein disclosed
can be set to allow greater or |esser opening with respect to
the internal pressure in the container. Wether the entire
cover is released from sealing engagenent, or only a portion
thereof, is a matter of choice determ ned by the user of the

Col eman cont ai ner.
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Wth respect to the obviousness rejection of clains 1
through 5, it is our finding that De G oot discloses a
container to safely store and transport bul k vol unes of
exot herm ¢ conpound utilizing a rupture disk 106 or 15 wherein
the rupture disk allows venting of the deconposition gases to
prevent bursting of the tank. In our view, given the teaching
of De Goot that it is inportant to provide for the venting of
deconposition gases and entrained |liquids to prevent bursting
of the tank, it would have been obvious to one of ordinary
skill in the shipping container art to transport such
exotherm c chem cals as De G oot discloses in the container
illustrated in Fig. 19 of Col eman which provides such a safety

mechani sm

Wth respect to the obviousness rejection, we nust repeat
that it is inproper for appellant to read limtations fromthe
specification into the clains on appeal. On page 7 of the
brief, appellant argues that Col eman does not recognize the
serious problemof transporting exotherm c chem cals.

However, nonobvi ousness cannot be established by attacking
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references individually where the rejection is based upon the

teaching of a conmbination of references. 1n re Merck & Co.,

800 F.2d 1091, 1097, 231 USPQ 375, 380 (Fed. Cr. 1986).
Additionally as we have poi nted out above, De G oot teaches
the i nportance of allow ng venting of deconposition gases to
prevent bursting of the tank.

For the reasons given above, the rejections of clains 1

t hrough 6 on appeal are affirned.
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 C. F. R
8§ 1.136(a).

AFFI RVED

| AN A, CALVERT
Adm ni strative Patent Judge

BOARD OF PATENT
WLLIAM F. PATE, 111 )
Adm ni strative Patent Judge APPEALS AND

JEFFREY V. NASE

)
)
) | NTERFERENCES
)
)
Adm ni strative Patent Judge )
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LAINIE E. PARKER

AKZO NOBEL | NC.

PATENT AND TRADEMARK DEPARTMENT
7 LI VI NGSTONE AVENUE

DOBBS FERRY, NY  10522-3408
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